
STATEOFMINNESOTA 

INSUPREMECOURT 

No. 47193 

dPREME COURT. 

FILED I-- /I 

HEARING ON PROPOSED AMENDMENTS 
TO RULES OF CIVIL APPELLATE ORDER 
PROCEDURE. 

IT IS HEREBY ORDERED that a hearing on proposed amend- 

ments to the Rules of Civil Appellate Procedure shall be held 

in the Supreme Court Chambers in the State Capitol, St. Paul, 

Minnesota, at 9 a.m. on Thursday, October 15, 1981. 

It is proposed to amend Rules 133.01(l), 139.02, 139.04, 

and 140 as follows: 

Rule 133.01. Summary Action 

(1) The Supreme Court, on its own motion or on 
motion of any party, may summarily affirm, may sum- 
marily reverse with directions, may remand or dis- 
miss an appeal or other request for relief upon 
grounds proper for remand or dismissal, or may limit 
the issues to be considered on appeal. Summary dis- 
positions have no precedential value and shall not 
be cited. 

Rule 139.02. Disbursements 

Unless otherwise ordered by the Supreme Court, the 
prevailing party shall be allowed his disbursements 
necessarily paid or incurred. Yke peevaiSt3g party 
w&U net be alSewed te ten as et disbe~semeat the 
eest es pi?epai?ing 6aesimi&e btiefsr 

Rule 139.04. Objections; Appeal 

Written objections to the taxation of costs and dis- 
bursements may be served and filed on or before the 
time set for the taxation thereof. A party may 
appeal to the Supreme Court from the clerk's taxa- 
tion by serving and filing a notice of appeal within 

CLERK 



6 days from the date of taxation by the clerk. 
Failure to serve and file written objections on or 
before the time set for the taxation of costs and 
disbursements shall constitute a waiver of objec- 
tions and shall preclude the riqht to appeal. 

Rule 140. Petition For Rehearing. 

A petition for rehearing may be filed within 10 days 
after the filing of the decision or order unless the 
time is enlarged by order of the Supreme Court 
within the lo-day period. The petition shall set 
forth with particularity any controlling statute, 
decision, or principle of law, any material fact, or 
any material question in the case which, in the 
opinion of the petitioner, the Supreme Court has 
overlooked, failed to consider, misapplied, or mis- 
conceived. 
opposing 

The petition shall be served upon the 
answer within 

therafter. 
party who may 5 days 

Oral argument in support of the petition 
will not be permitted. 
petition, 

Thirteen copies of the 
produced and sized as required by Rule 

132.01, shall be filed with the clerk, except that 
any duplicated copy, other than a carbon copy, of a 
typewritten original may also be filed. A filing 
fee of $25 shall accompany the petition for rehear- 
ing. The filing of a petition for rehearing stays 
the entry of judgment until disposition of such 
petition. It does not stay the taxation of costs. 
If the petition is denied, the party respondinq to 
the Petition may. be awarded attorneys fees to be 
allowed by the court in the amount not to exceed 
$500. 

IT IS FURTHER ORDERED, that advance notice of the hearing 

be given by the publication of this order once in the Supreme 

Court edition of FINANCE AND COMMERCE, ST. PAUL LEGAL LEDGER, 

and BENCH AND BAR. 

IT IS FURTHER ORDERED that members of the bench and bar 

desiring to be heard shall file briefs or petitions setting 

forth their position and shall also notify the Clerk of the 

Supreme Court, in writing, on or before October 8, 1981, of 
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their desire to be heard on the matter. Ten copies of each 

brief, petition, or letter should be supplied to the Clerk. 

DATED: August z/ , 1981. 

BY THE COURT BY THE COURT 
A ‘/ 

AhmA ; 

Associate Justice Associate Justice 



d DORSEY, WINDHORST, HANNAFORD, WHITNEY & HALLADAY 

2200 FIRST BANK PLACE EAST 

MINNEAPOLIS, MINNESOTA 155402 

(612) 340-2600 

CABLE: DOROW 

TELEX: 2Ea- 0605 

TELECOPIER:(BIP) 340-2BBB 

660 W-FIRST NATIONAL BANK BUILDING 
ST PAUL, MINNESOTA 55101 

(612) 227-6017 

P.O. BOX 646 
340 FIRST NATIONAL BANK BUILDING 

ROCHESTER, MINNESOTA 55903 
(507) 266-3156 

1150 RING BUILDING 
1200 16TH STREET N.W. 

WASHINGTON, DC. 20036 

g), :g:gg 

312 FIRST NATIONAL BANK BUILDING 
WAYZATA, MINNESOTA 55391 

(612) 475-0373 
201 DAVIDSON BUILDING 
6 THIRD STREET NORTH 

GREAT FALLS, MONTANA 59401 
(406) 727-3632 

30 RUE LA BOhlE 
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October 6, 1981 

The Honorable John C. McCarthy 
Clerk, Minnesota Supreme Court 
123 State Capitol 
Saint Paul, Minnesota 55155 

Re: Proposed Revision of Rule 140, Minnesota 
Rules of Civil Appellate Procedure 

Dear Mr. McCarthy: 
b-l \95 

I am submitting this letter, together with ten copies, 
in response to the Supreme Court's Order dated August 21, 1981 
regarding a hearing on proposed amendments to the Rules of 
Civil Appellate Procedure. Rule 140 of the Rules of Civil Ap- 
pellate Procedure deals with petitions for rehearing. The 
proposed revision would add the following language to Rule 140: 

"If the petition is denied, the party responding 
to the petition may be awarded attorneys fees to 
be allowed by the court in the amount not to ex- 
ceed $500." 

It is my view, and that of a number of my partners 
and associates, 
question to Rule 

that t e Court should not add the language in 
140.: 7 I would appreciate the opportunity 

Y The views expressed in this letter also reflect the views 
of a number of members of the Dorsey Firm's Litigation Depart- 
ment. The firm itself, however, has not taken a formal posi- 
tion regarding the proposed revision. 

CLERK 
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The Honorable John C. McCarthy 
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to be heard on this matter at the hearing scheduled for 9:00 
a.m. on Thursday, October 15, 1981. 

At present, no provision of the Rules of Civil Ap- 
pellate Procedure provides for the allowance of attorneys' 
fees. Only by statute are attorneys' fees currently awarded 
by the Supreme Court. See Minn. Stat. S 176.511, subd. 5 
(allowing attorneys' feesupon certiorari in workers' compen- 
sation cases). Even "double costs" are not imposed as a sanc- 
tion except where it has been determined that a writ of cer- 
tiorari was "brought for the purpose of delay or vexation," 
Minn. R. Civ. App. P. 115.05, or where an appeal "appears to 
have been taken merely for delay . . ..I' Minn. R. Civ. App. 
P. 138. 

The sanction of awarding attorneys' fees is not 
presently provided for by the Rules of Civil Appellate Proce- 
dure. I do not contend that the Court has no authority for 
awarding attorneys' fees, although reasonable minds could dis- 
agree on that issue .:I Rather, since the proposal to permit 
an award of attorneys' fees against a party filing a petition 
for rehearing is extraordinary, the need for the change should 
be exceptional. There does not appear to be an exceptional 
need for the proposed revision. 

*/ - The "American Rule," and the general rule followed by this 
Court, is that attorneys' fees may not be awarded unless au- 
thorized by statute or contract. Alyeska Pipeline Service Co. 
v. Wilderness Society, 421 U.S. 240 (1975); Fownes v. Hubbard 
Broadcasting, Inc., 310 Minn. 540, 543-47, 246 N.W.2d 700, 
702-04 (1976); Dewey v. Henry's Drive-Ins of Minnesota, Inc., 
301 Minn. 366, 372, 222 N.W.2d 553, 556 (1974); Midway Nat'1 
Bank v. Gustafson, 282 Minn. 73, 82, 165 N.W.2d 218, 224 (1968); 
Benson Cooperative Creamery Ass'n v. First Dist. Ass'n, 276 
Minn. 520, 530, 151 N.W.2d 422, 428 (1967). See also Minn. 
Stat. S 480.051 (Supreme Court may promulgaterulesto 
regulate the pleadings, practice, procedure and the forms 
thereof," but the rules "shall not abridge enlarge, or modify 
the substantive rights of any litigant."). 
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The Purpose and Objective of the Proposed Revision. 

It seems apparent that the purpose of the proposed 
revision to Rule 140 is to discourage the filing of petitions 
for rehearing. It also appears that the two objectives to be 
served by discouraging petitions for rehearing are (1) reduc- 
ing the time burden imposed on this Court by petitions for re- 
hearing, and (2) reducing the financial burden imposed on pre- 
vailing parties by petitions for rehearing. Neither of these 
objectives warrants the revision now proposed, although a dif- 
ferent proposal (discussed hereinafter) will promote both ob- 
jectives without specifically discouraging petitions for re- 
hearing via the threat of imposing attorneys' fees. 

1. Reducing the burdens on this Court. 

Many cases are decided by this Court without either 
full briefing or a complete review of the record below. In 
an understandable and admirable quest to reduce costs and ex- 
pedite the disposition of many appeals, the Court may simply 
review briefs submitted to the trial court, as supplemented 
by additional letters or memoranda from counsel requested by 
the Justice handling the Prehearing Conference. 

When an appeal is decided in this manner, this Court 
will not have had the benefit of any brief or memorandum ad- 
dressed specifically to errors allegedly committed by the 
District Court or to matters in the record supporting reversal 
(or affirmance). In a case that has been summarily affirmed 
by this Court without briefs or a complete record, nor any 
oral argument, it is only by a petition for rehearing that 
counsel may bring to the Court's attention significant points 
he believes the Court may have overlooked or misapprehended. A 
petition for rehearing may be, in short, the last and only man- 
ner that a party (and this Court) may bring into focus the im- 
plications of decisions in the large number of cases decided 
summarily. That summary affirmances will have no preceden- 
tial value in later cases (see proposed revision to Rule 133.01) 
does not diminish the potential for injustice in a particular 
case. It is, therefore, unwise and inappropriate to build a 
"disincentive" into the Rules that discourages the use of 
petitions for rehearing upon pain of being assessed for attor- 
neys' fees. 
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2. Reducing the burdens on the prevailing party. 

Rule 140 currently provides that a petition for re- 
hearing "shall be served upon the opposing party who may an- 
swer within 5 days thereafter." Since the proposed revision 
would allow attorneys' fees to "the party responding to the 
petition," perhaps the primary objective of the proposal is 
to reduce the burdens imposed upon prevailing parties who are 
obliged to file a response to a petition for rehearing. How- 
ever, that goal may be served without penalizing a party who 
files a petition for rehearing. 

Rule 40(a) of the Federal Rules of Appellate Proce- 
dure provides, in part, as follows: 

"NO answer to a petition for rehearing will be re- 
ceived unless requested by the court, but a peti- 
tion for rehearing will ordinarily not be granted 
in the absence of such a request." 

Under this Rule, prevailing parties are not required to submit 
responses to petitions for rehearing unless the Court deter- 
mines that the matters presented are so substantial as to neces- 
sitate a response. The Notes of the Federal Advisory Committee 
on Appellate Rules set forth the following rationale for this 
language of Rule 40(a): 

"It is included to save time and expense to the 
party victorious on appeal. In the very rare in- 
stances in which a reply is useful, the court will 
ask for it." 

The Preliminary Comment to the Rules of Civil Ap- 
pellate procedure states, in part, as follows: 

"The general plan of the Minnesota Rules 
of Civil Appellate Procedure is patterned upon 
the Federal Rules of Appellate Procedure. The 
object of the Minnesota Supreme Court Advisory 
Committee has been to follow the federal rules 
in order that procedure in the Minnesota Supreme 
Court may come as near to that prescribed for 
the U.S. Court of Appeals as is feasible." 
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This Court can change its rules relating to petitions for re- 
hearing in a way that avoids imposing burdens upon prevailing 
parties without imposing sanctions upon parties filing peti- 
tions for rehearing, and that promotes the "general plan" to 
have procedure in this Court be consistent with that in feder- 
al courts simply by adopting language currently contained in 
Rule 40 of the Federal Rules of Civil Appellate Procedure. 
Attached to this letter is a proposed revision of Rule 140 
that incorporates the provisions of Fed. R. App. P. 40(a). 

Conclusion 

I respectfully suggest to the Court that it would 
be inappropriate to impose sanctions on parties seeking one 
last effort to call attention to a possible error or omission 
in a particular case. There can be no doubt that petitions 
for rehearing do impose upon the limited resources of this 
Court, but certain burdens must be accepted as the price of 
fair and effective decisionmaking. However, by altering Rule 
140 to conform with Fed. R. App. P. 40(a), this Court will be 
able to reduce the time involved in considering most petitions 
for rehearing because it will not need to await nor consider 
a response to the petition. Moreover, the federal rule would 
also reduce the potential burdens that petitions for rehearing 
impose on most parties who have been victorious on appeal. 
Perhaps more significantly, those results can be achieved 
without considering the difficult question of whether this 
Court can or should impose attorneys' fees on unsuccessful 
parties, and without "chilling" the right to file petitions 
for rehearing. 

/ck 
Attachment 



PROPOSED REVISION OF RULE 140 
INCORPORATING FED. R. APP. P. 40(a) 

RULE 140. PETITION FOR REHEARING 

A petition for rehearing may be filed within 10 
days after the filing of the decision or order unless the 
time is enlarged by order of the Supreme Court within the 
lo-day period. The petition shall set forth with particu- 
larity any controlling statute, decision, or principle of 
law, any material fact, 
case which, 

or any material question in the 
in the opinion of the petitioner, the Supreme 

Court has overlooked, failed to-consider, misapplied, or 
misconceived. The petition shall be served upon the op- 
posing party wke-may-answer-witkift-5-days-thereaster. 
No answer to a petition for rehearing will be received 
unless requested by the court, but a petition for rehearing 
will ordinarily not be granted in the absence of such a 
request. Oral argument in support of the petition will 
not be permitted. Thirteen copies of the petition, pro- 
duced and sized as required by Rule 132.01, shall be filed 
with the clerk, except that any duplicated copy, other than 
a carbon copy, of a typewritten original may also be filed. 
A filing fee of $25 shall accompany the petition for re- 
hearing. The filing of a petition for rehearing stays 
the entry of judgment until disposition of such petition. 
It does not stay the taxation of costs. 

Submitted by 

Edward J. Pluimer 
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Marion Erickson 
M. Jean Hoffman 
Jacqueline Just 

Laal Kosloski 
Margaret G. Mold 
Verona Ordner 
Mary Walsten 

SUPREME COURT 

STATE CAP I TOL 

ST. PAUL, MN 

ATTN: CLERK 

RE: PROPOSED AMENDMENT TO RULE 133.01 

OEM SIR: 

ENCLOSED PLEASE FIND 10 COPIES QF A LETTER EXPRESSING MY THOUGHTS 

ON THE PROPOSED RULE CHANGE OF 133.01. 

SI NCERE~ 

(7fcALg 
PATRICK M&UIRE 
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ENC. 
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SEPT. 10, 1981 SEPT. 10, 1981 SfXRHTbRES SfXRHARIGS 
Marion Erickson Marion Erickson 
M. Jean Hoffman M. Jean Hoffman 

SUPREME COURT 
Jacqueline Just Jacqueline Just 

Lael Kosloaki Lael Kosloaki 
STATE CAP I TOL Margaret G. Mokl Margaret G. Mokl 

ST. PAUL, m 
Verona Ordner Verona Ordner 
Mary Walaten Mary Walaten 

ATTN: CLERK 

RE: PROPOSED AMENDMENTS TO RULES OF CIVIL APPELLATE PROCEDURE 

DEAR SIRS 

IN THE AUGUST 28, 1981 EOITION OF FINANCE AND COMMERCE, I READ THE 
. PROPOSED RULES, SPEClFlCALLY THE PROPOSAL TO AMEND RULE 133.01, 

WHEREIN IT IS STATED THAT THE SUMMARY DISPOSlTlONS SHALL HAVE NO 

PRECEDENTIAL VALUE AND SHALL NOT BE CITED, 

IT IS MY THOUCPHT THAT A SUMMARY DISPOSITION IS AN ORDER OF THE 

SUPREME COURT, AND DOES IN FACT, HAVE PRECEDENTIAL VALUE. 

TAKE, FOR EXAMPLE, WORKERS COMPENSATION CASES WHICH ARE SUMMARILY 

AFFIRMED. t COULD GUARANTEE YOU THAT THE WORKERS COMPENSATION COURT 

OF APPEALS 1s BOINO TO CONSIDER THOSE APPEALS WHICH ARE AFFIRMEO AS 

HAVING PRECEDENTIAL VALUE WHEN ONE APPEARS IN FRONT OF THE WORKERS 
COMPENSATION COURT OF APPEALS. ALSO, THE JUDGES IN THE WORKERS 

COMPENSATION DIVISION WILL CONSIDER THAT OPINION AS A PRECEDENT. 

WiTtiowt, BEING ABLE TO ARGUE THAT THE SUPREME COURT HAS REVIEWED THE 

SPECIFIC OPINION IN QUESTION, AND THAT THE SUPREME COURT HAS SUMMARILY 

AFFIRMED, OR SUMMARILY DISPOSED OF THAT CASE, WOULD MAKE THE WHOLE 

PROCEOURE OF SUMMARY AFFIRMANCE AND SUMMARY REVERSAL FOOLISH. 

I THINK IT IS ESSENTIAL THAT THOSE ORDERS OF THE SUPREME COURT BASEO 

UNDER 133.01 ARE TO HAVE PRECEDENTIAL VALUE. 

1 THINK THAT THE RULE, IF AMENDED SO THAT THE CASE DOES NOT HAVE ANY 

PRECEDENTIAL VALUE, WOULD RESULT IN UTTER CHAOS. 

THE CASE WAS BROUGHT TO THE SUPREME COURT TO HAVE A DECISION MADE BY 

THE SUPREME COURT. IF THE SUPREME COURT MAKES A DECISION AND THEN AT 

THE SAME TIME THE RULES SAY THAT ONE CAN’T CITE THE DECISION, THEN IT 

APPEARS TO ME THAT THAT IS A VERY VERY POOR RULE. 

PATRICK MCGUIRE 

PM: vo 
ENC. 
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September 9, 1981 

Mr. John McCarthy, Clerk 
Minnesota Supreme Court 
State Capitol Building 
St. Paul, IQ-3 55155 

Re: Hearing on Proposed Amendments to Rules of 
Civil Appellate Procedure 
Ho. 47193 

Dear Mr. McCarthy: 

Enclosed please find ten copies of "Statement of 
Kenneth P. Kim&n" in the above matter. 

1 do not request to be heard orally at the October 15 
hearing. 

Thank you* 

Sincerely, 

Encl. 
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IN SUPREME COURT 

No. 47193 

HEARING ON PROPOSED AMENDMENTS 
TO RULES OF CIVIL APPELLATE 

STATEMENTLSiEH&m&#IRWIN 

PROCEDURE 
CLERK 

This statement is submitted in opposition to the proposal to 

add to Minn. R. Civ. App. P. 133.01(l) a sentence stating, "Summary 

dispositions have no precedential value and shall not be cited." 

Statements in this Cou&t's rules should be true. It would 

not be true to state that summary dispositions have no precedential 

value. i 

A prohibition on citing summary dispositions would -Xi@zonXtit- 

utionally abridge freedom of speech and of the press. 

The proposed provision would be particul?rly troublesome in 

the area of workers' compensation, where Court of Appeals decisions 

are disseminated both in slip opinion form and in W.C.D., published 

by the State. W.C.D. takes note of this Court's summary dispositions, 

see, e.g., 35 W.C.D. 65, 260, 303, 484, 530, and Court of Appeals 

opinions refer to them, see, e.g., Huck v. A.B.I. Contracting, Inc., 

No. 330-14-8529 (Minn. Workers' Comp. Ct. App. May 12, 19811, slip 

op. at 3; Server v. State, 33 W.C.D. 331, 333 (1981). A litigant is 

entitled to know if i,t is not worthwhile to seek review because this 

Court has summarily decided a similar case. 

September 9, 1981 

ReFpec/tfully submitted, 
/, :. ..' 

t&f/; ,,;. : -’ 5 .@ ’ l -_ * 

Kenneth F. Kirwin - 
875 Summit Avenue 
St. Paul, MN 55105 
227-9171 
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